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1 The presumption arises where the trans-
feree ‘‘is indebted to the transferor, or has 
one or more officers, directors, trustees, or 
beneficiaries in common with or subject to 
control by the transferor.’’

2 The Board has delegated to its General 
Counsel the authority to issue such deter-
minations, 12 CFR 265.2(b)(1).

3 It should be noted, however, that the 
Board will require termination of any inter-
locking management relationships between 
the divesting company and the transferee or 
the divested company as a precondition of 
finding that a divestiture is complete. Simi-
larly, the retention of an economic interest 
in the divested company that would create 
an incentive for the divesting company to at-
tempt to influence the management of the 
divested company will preclude a finding 
that the divestiture is complete. (See the 
Board’s Order in the matter of ‘‘Inter-
national Bank’’, 1977 Federal Reserve Bul-
letin 1106, 1113.)

arisen with respect to divested assets, 
the divestiture will not be considered 
as complete until the presumption has 
been overcome. It should be understood 
that the inquiry into the termination 
of control relationships is not limited 
by the statutory and regulatory pre-
sumptions of control, and that the 
Board may conclude that a control re-
lationship still exists even though the 
presumptions do not apply. 

(7) Role of the Reserve Banks. The Re-
serve Banks have a responsibility for 
supervising and enforcing divestitures. 
Specifically, in coordination with 
Board staff they should review divesti-
ture plans to assure that proposed 
divestitures will result in the termi-
nation of control relationships and will 
not create unsafe or unsound condi-
tions in any bank or bank holding com-
pany; they should monitor periodic 
progress reports to assure that timely 
steps are being taken to effect 
divestitures; and they should prompt 
companies to take such steps when it 
appears that progress is not being 
made. Where Reserve Banks have dele-
gated authority to extend divestiture 
periods, that authority should be exer-
cised consistently with this policy 
statement. 

[42 FR 10969, Feb. 25, 1977]

§ 225.139 Presumption of continued 
control under section 2(g)(3) of the 
Bank Holding Company Act. 

(a) Section 2(g)(3) of the Bank Hold-
ing Company Act (the ‘‘Act’’) estab-
lishes a statutory presumption that 
where certain specified relationships 
exist between a transferor and trans-
feree of shares, the transferor (if it is a 
bank holding company, or a company 
that would be such but for the transfer) 
continues to own or control indirectly 
the transferred shares.1 This presump-
tion arises by operation of law, as of 
the date of the transfer, without the 
need for any order or determination by 
the Board. Operation of the presump-
tion may be terminated only by the 
issuance of a Board determination, 

after opportunity for hearing, ‘‘that 
the transferor is not in fact capable of 
controlling the transferee.’’ 2

(b) The purpose of section 2(g)(3) is to 
provide the Board an opportunity to 
assess the effectiveness of divestitures 
in certain situations in which there 
may be a risk that the divestiture will 
not result in the complete termination 
of a control relationship. By presuming 
control to continue as a matter of law, 
section 2(g)(3) operates to allow the ef-
fectiveness of the divestiture to be as-
sessed before the divesting company is 
permitted to act on the assumption 
that the divestiture is complete. Thus, 
for example, if a holding company di-
vests its banking interest under cir-
cumstances where the presumption of 
continued control arises, the divesting 
company must continue to consider 
itself bound by the Act until an appro-
priate order is entered by the Board 
dispelling the presumption. Section 
2(g)(3) does not establish a substantive 
rule that invalidates transfers to which 
it applies, and in a great many cases 
the Board has acted favorably on appli-
cations to have the presumption dis-
pelled. It merely provides a procedural 
opportunity for Board consideration of 
the effect of such transfers in advance 
of their being deemed effective. Wheth-
er or not the statutory presumption 
arises, the substantive test for assess-
ing the effectiveness of a divestiture is 
the same—that is, the Board must be 
assured that all control relationships 
between the transferor and the trans-
ferred property have been terminated 
and will not be reestablished.3
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4 It has been suggested that the words in 
common with in section 2(g)(3) evidence an in-
tent to make the presumption applicable 
only where the transferee is a company hav-
ing an interlock with the transferor. Such an 
interpretation would, in the Board’s view, 
create an unwarranted gap in the coverage of 
section 2(g)(3). Furthermore, because the 
presumption clearly arises where the trans-
feree is an individual who is indebted to the 
transferor such an interpretation would re-

sult in an illogical internal inconsistency in 
the statute.

5 Of course, the fact that section 2(g)(3) 
would not operate to presume continued con-
trol would not necessarily mean that control 
had in fact been terminated if control could 
be exercised through other means.

(c) In the course of administering 
section 2(g)(3) the Board has had sev-
eral occasions to consider the scope of 
that section. In addition, questions 
have been raised by and with the 
Board’s staff as to coverage of the sec-
tion. Accordingly, the Board believes it 
would be useful to set forth the fol-
lowing interpretations of section 
2(g)(3): 

(1) The terms transferor and trans-
feree, as used in section 2(g)(3), include 
parents and subsidiaries of each. Thus, 
for example, where a transferee is in-
debted to a subsidiary of the trans-
feror, or where a specified interlocking 
relationship exists between the trans-
feror or transferee and a subsidiary of 
the other (or between subsidiaries of 
each), the presumption arises. Simi-
larly, if a parent of the transferee is in-
debted to a parent of the transferor, 
the presumption arises. The presump-
tion of continued control also arises 
where an interlock or debt relationship 
is retained between the divesting com-
pany and the company being divested, 
since the divested company will be or 
may be viewed as a subsidiary of the 
transferee or group of transferees. 

(2) The terms officers, directors, and 
trustees, as used in section 2(g)(3), in-
clude persons performing functions 
normally associated with such posi-
tions (including general partners in a 
partnership and limited partners hav-
ing a right to participate in the man-
agement of the affairs of the partner-
ship) as well as persons holding such 
positions in an advisory or honorary 
capacity. The presumption arises not 
only where the transferee or trans-
ferred company has an officer, director 
or trustee in common with the trans-
feror, but where the transferee himself 
holds such a position with the trans-
feror. 4 It should be noted that where a 

transfer takes the form of a pro-rata 
distribution, or spin-off, of shares to a 
company’s shareholders, officers and 
directors of the transferor company are 
likely to receive a portion of such 
shares. The presumption of continued 
control would, of course, attach to any 
shares transferred to officers and direc-
tors of the divesting company, whether 
by spinoff or outright sale. However, 
the presumption will be of legal signifi-
cance—and will thus require an appli-
cation under section 2(g)(3)—only 
where the total number of shares sub-
ject to the presumption exceeds one of 
the applicable thresholds in the Act. 
For example, where officers and direc-
tors of a one-bank holding company re-
ceive in the aggregate 25 percent or 
more of the stock of a bank subsidiary 
being divested by the holding company, 
the holding company would be pre-
sumed to continue to control the di-
vested bank. In such a case it would be 
necessary for the divesting company to 
demonstrate that it no longer controls 
either the divested bank or the officer/
director transferees. However, if offi-
cers and directors were to receive in 
the aggregate less than 25 percent of 
the bank’s stock (and no other shares 
were subject to the presumption), sec-
tion 2(g)(3) would not have the legal ef-
fect of presuming continued control of 
the bank.5 In the case of a divestiture 
of nonbank shares, an application 
under section 2(g)(3) would be required 
whenever officers and directors of the 
divesting company received in the ag-
gregate more than 5 percent of the 
shares of the company being divested.

(3) Although section 2(g)(3) refers to 
transfers of shares it is not, in the 
Board’s view, limited to disposition of 
corporate stock. General or limited 
partnership interests, for example, are 
included within the term shares. Fur-
thermore, the transfer of all or sub-
stantially all of the assets of a com-
pany, or the transfer of such a signifi-
cant volume of assets that the transfer 
may in effect constitute the disposition 
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6 It should be noted that in the event a 
third party should take exception to a Board 
order under section 2(g)(3) finding that con-
trol has been terminated, any rights such 
party might have would not be prejudiced by 
the order. If such party brought facts to the 
Board’s attention indicating that control 
had not been terminated the Board would 
have ample authority to revoke its order and 
take necessary remedial action. 

Orders issued under section 2(g)(3) are pub-
lished in the Federal Reserve ‘‘Bulletin.’’

of a separate activity of the company, 
is deemed by the Board to involve a 
transfer of shares of that company. 

(4) The term indebtedness giving rise 
to the presumption of continued con-
trol under section 2(g)(3) of the Act is 
not limited to debt incurred in connec-
tion with the transfer; it includes any 
debt outstanding at the time of trans-
fer from the transferee to the trans-
feror or its subsidiaries. However, the 
Board believes that not every kind of 
indebtedness was within the con-
templation of the Congress when sec-
tion 2(g)(3) was adopted. Routine busi-
ness credit of limited amounts and 
loans for personal or household pur-
poses are generally not the kinds of in-
debtedness that, standing alone, sup-
port a presumption that the creditor is 
able to control the debtor. Accord-
ingly, the Board does not regard the 
presumption of section 2(g)(3) as appli-
cable to the following categories of 
credit, provided the extensions of cred-
it are not secured by the transferred 
property and are made in the ordinary 
course of business of the transferor (or 
its subsidiary) that is regularly en-
gaged in the business of extending 
credit: 

(i) Consumer credit extended for per-
sonal or household use to an individual 
transferee; (ii) student loans made for 
the education of the individual trans-
feree or a spouse or child of the trans-
feree; (iii) a home mortgage loan made 
to an individual transferee for the pur-
chase of a residence for the individual’s 
personal use and secured by the resi-
dence; and (iv) loans made to compa-
nies (as defined in section 2(b) of the 
Act) in an aggregate amount not ex-
ceeding ten per cent of the total pur-
chase price (or if not sold, the fair mar-
ket value) of the transferred property. 
The amounts and terms of the pre-
ceding categories of credit should not 
differ substantially from similar credit 
extended in comparable circumstances 
to others who are not transferees. It 
should be understood that, while the 
statutory presumption in situations in-
volving these categories of credit may 
not apply, the Board is not precluded 
in any case from examining the facts of 
a particular transfer and finding that 
the divestiture of control was ineffec-
tive based on the facts of record. 

(d) Section 2(g)(3) provides that a 
Board determination that a transferor 
is not in fact capable of controlling a 
transferee shall be made after oppor-
tunity for hearing. It has been the 
Board’s routine practice since 1966 to 
publish notice in the FEDERAL REG-
ISTER of applications filed under sec-
tion 2(g)(3) and to offer interested par-
ties an opportunity for a hearing. Vir-
tually without exception no comments 
have been submitted on such applica-
tions by parties other than the appli-
cant and, with the exception of one 
case in which the request was later 
withdrawn, no hearings have been re-
quested in such cases. Because the 
Board believes that the hearing provi-
sion in section 2(g)(3) was intended as a 
protection for applicants who are seek-
ing to have the presumption overcome 
by a Board order, a hearing would not 
be of use where an application is to be 
granted. In light of the experience indi-
cating that the publication of FEDERAL 
REGISTER notice of such applications 
has not served a useful purpose, the 
Board has decided to alter its proce-
dures in such cases. In the future, FED-
ERAL REGISTER notice of section 2(g)(3) 
applications will be published only in 
cases in which the Board’s General 
Counsel, acting under delegated au-
thority, has determined not to grant 
such an application and has referred 
the matter to the Board for decision.6

(12 U.S.C. 1841, 1844) 

[43 FR 6214, Feb. 14, 1978; 43 FR 15147, Apr. 11, 
1978; 43 FR 15321, Apr. 12, 1978, as amended at 
45 FR 8280, Feb. 7, 1980; 45 FR 11125, Feb. 20, 
1980]

§ 225.140 Disposition of property ac-
quired in satisfaction of debts pre-
viously contracted. 

(a) The Board recently considered the 
permissibility, under section 4 of the 
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